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REPLY COMMENTS OF CONVERSENT COMMUNICATIONS, LLC 
 
 Conversent Communications, LLC (“Conversent” or the “Company”), through its 

attorneys, hereby files these reply comments in the above-captioned proceedings.  Conversent's 

initial comments focused on the importance of keeping dark fiber, especially dark fiber 

interoffice transport ("unbundled IOF dark fiber"), as an unbundled network element ("UNE") 

that must be available on a nationwide basis.  In these reply comments, Conversent focuses 

primarily upon (i) supplementing the factual record to demonstrate that the D.C. Circuit in USTA 

v. FCC1 relied on incorrect factual data pertaining to the costs CLECs incur in connection with 

leasing UNEs and (ii) rebutting the position taken by some incumbent local exchange carriers 

("ILECs") that loops used to provide broadband services should no longer be unbundled and 

offered at TELRIC rates.     

                                                 
1  United States Telecom Ass’n v. FCC, 290 F.3d 415 (D.C. Cir. 2002). 
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I. INTRODUCTION 

Conversent currently provides local and long distance voice services and data services to 

small and medium sized business customers in second and third tier urban and suburban markets 

in the Verizon North service area as well as in New Jersey.  The average Conversent customer 

has approximately seven lines, and many Conversent customers have only a single business line.  

Conversent has found that it can efficiently provide voice and data services to these 

customers by relying on its own switches and collocated transmission equipment and by leasing 

unbundled local loops (including 2-wire analogue, xDSL, DS-1, DS-3 and dark fiber loops) and 

unbundled IOF dark fiber from the ILEC.  Although Conversent has only been in business since 

the fall of 1999, by June 30, 2002, it had already accumulated over 130,000 access lines.    

Conversent is currently EBITDA positive and anticipates that it will be free cash flow positive in 

the first quarter of 2003. 

The primary concern regarding Conversent's business plan is not whether it can compete 

with the ILECs - - under existing unbundling rules, it can.  Rather, the primary threat to 

Conversent's viability is the complete lack of regulatory certainty.  Verizon, in particular, having 

obtained Section 271 authority in most states, is now re-doubling its efforts to  increase CLEC 

costs, decrease CLEC revenues and limit CLEC access to UNEs.  At the same time, Verizon is 

actively seeking to obtain retail pricing flexibility from state commissions on the grounds that the 

local exchange markets are fully competitive.  The FCC can and must help by vigorously 

appealing the USTA v. FCC decision and by retaining its existing unbundling rules.   
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II. THE D.C. CIRCUIT MISSTATED THE FACTS CONCERNING THE COSTS OF 
UNBUNDLING. 

 The Supreme Court in Verizon v. FCC2 rejected the ILECs' claim that pricing UNEs at 

TELRIC rates simulates but does not produce facilities-based competition.  In so holding, it 

noted that: 

We, of course, have no idea whether a different forward looking pricing scheme 
would have generated even greater competitive investment than the $55 billion 
that the entrants claim, but is suffices to say that a regulatory scheme that can 
boast such a substantial competitive capital spending over a 4 year period is not 
easily described as an unreasonable way to promote competitive investment in 
facilities.3 
 

The ILECs made the very same arguments in USTA v. FCC that the Supreme Court rejected in 

Verizon, that is, that mandatory unbundling at Commission-mandated prices reduces the 

incentives for innovation and investment in facilities.  However, instead of deferring to the 

FCC's regulatory scheme and noting the substantial investments that CLECs have made in 

connection with UNE entry as the Supreme Court did, the D.C. Circuit criticized the FCC's 

analysis that both CLECs and ILECs have built facilities since passage of the 1996 Act.  Rather, 

the D.C. Circuit stated that "a specified level tells us little or nothing about incentive effects.  

The question is how such investment compares with what would have occurred in the absence of 

the prospect of unbundling.”4  Moreover, the D.C. Circuit in USTA v. FCC stated that "[e]ach 

unbundling of an element imposes costs of its own, spreading the disincentive to invest in 

innovation."5  Not only is the D.C. Circuit's analysis inconsistent with that of the Supreme Court 

in Verizon, but the D.C. Circuit underestimates the additional costs that CLECs incur when they 

rely on UNEs.   

                                                 
2  Verizon Communications v. FCC, 122 S.Ct. 1646 (2001).   
3 Id. at 1675-76 (footnote omitted). 
4  USTA v. FCC, 290 F.3d at 425. 
5  Id. at 427. 
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A. Conversent has Spent Millions of Dollars in Order to Obtain Access to 
Unbundled Loops and Unbundled Dark Fiber. 

 
CLECs like Conversent must incur many very significant costs to obtain UNEs that the 

D.C. Circuit’s opinion failed to consider.  First, collocation is generally a prerequisite for 

purchasing both unbundled loops and unbundled IOF dark fiber.  Conversent has collocated in 

over 125 ILEC central offices in order to be able to purchase unbundled loops and unbundled 

IOF dark fiber.6  Conversent has paid Verizon and Southern New England Telephone (“SNET”) 

over $11.5 million in collocation charges.7   

In addition to paying these collocation charges to Verizon and SNET, Conversent has 

also incurred substantial costs in purchasing and installing the transmission equipment that it 

deploys in its collocation arrangements so that it can serve end-user customers.  To date, the 

capital costs that Conversent has incurred for purchasing such transmission equipment alone 

amount to over $35 million.8 

 Conversent has also spent several million dollars to develop and operate operational 

support systems ("OSS") in connection with unbundled network elements.  This includes the 

capital and operating costs for pre-ordering, ordering, maintenance and repair, and billing 

associated with UNEs.9  This does not even factor in the several million dollars that Conversent 

has invested in OSS in order to bill its own retail customers.  

B. Verizon Increases the Cost of UNEs Through the Exercise of Market Power. 
 
 In addition to the costs described above, Verizon has used its market power to increase 

Conversent's costs related to UNEs in other ways.  First, the bills for UNEs that Verizon has 

                                                 
6  As with its voice services, Conversent provides broadband services by leasing unbundled loops 
and unbundled IOF dark fiber from the ILEC. 
7  See Declaration of Robert J. Shanahan on behalf of Conversent Communications, LLC ¶ 10 ("Shanahan 
Decl.") (Attached as Exhibit 1). 
8  See id.  
9  See id. ¶ 11. 
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submitted to Conversent have contained staggering overcharges.  As a result, Conversent has 

been required to incur over $1 million to date to hire an entire department just to review ILEC 

bills for accuracy, to file billing disputes, and to escalate such disputes.  For example, the bills 

that Verizon has submitted have repeatedly and continuously contained overcharges for 

unbundled loops and collocation charges.  Cumulatively, these overcharges have amounted to 

millions of dollars.10  

 Second, even under the FCC's existing unbundling rules, Verizon has frustrated 

Conversent's efforts to obtain access to DS-1 UNE loops.  This is because about a year ago, 

Verizon began rejecting a large number of Conversent's DS-1 UNE loop orders on the grounds 

that "no facilities are available."  Recently, Verizon rejected 37.2% of Conversent's DS-1 UNE 

loop orders in Massachusetts, 46.4% of its orders in Rhode Island, 46.4% of its orders in New 

York, and 67.3% of its orders in New Jersey.11   

 The most common reason that Verizon rejects Conversent's DS-1 UNE loop orders is that 

Verizon would have to install a new repeater case.  Conversent does not believe that having to 

install a new repeater case is a sufficient reason to reject an order for a DS-1 UNE loop.  Rather, 

the FCC should enforce its existing unbundling rules and require Verizon to make the 

modification to its facilities that are necessary to fulfill a CLEC's requests for such a UNE.12 

 For those DS-1 UNE loop orders that are rejected, Conversent must order the same 

facility as a special access circuit.  This causes substantial delay (on average, about 34 days) in 

providing service to Conversent's customers.13  It also increases Conversent's costs because the 

rates for special access circuits are far higher than for UNE loops.  Indeed, having to pay special 

                                                 
10  See id. ¶ 12. 
11  See id. ¶ 24. 
12  See id. ¶ 25. 
13  See Shanahan Decl. ¶ 26. 
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access rates for DS-1 loops on top of Conversent's already substantial costs for collocation would 

not permit Conversent to compete in the provision of broadband services.14 

 Accordingly, Conversent must convert special access circuits to UNEs as quickly as 

possible.  After a three month period, Verizon permits Conversent to convert a special access 

circuit to a DS-1 UNE loop.  This conversion is purely a billing change.  There is no 

disconnection of the special access circuit and no new installation of the DS-1 UNE loop.   

Unfortunately, Verizon has repeatedly and consistently over-billed Conversent by 

continuing to charge Conversent at special access rates after the conversion of special access 

circuits to UNEs.  As a result of billing errors such as these, and as noted above, Conversent has 

been forced to hire additional employees, at considerable expense, to review and dispute Verizon 

wholesale bills.15 

Third, Verizon has undertaken a number of actions to delay, degrade, and most recently 

to destabilize the ability of CLECs to use unbundled dark fiber.16  With respect to delay, Verizon 

has done very little to help CLECs order unbundled IOF dark fiber.  For example, Verizon has 

required CLECs to order unbundled IOF dark fiber on a point-to-point basis, but has generally 

refused to assist them in identifying where such IOF dark fiber is routed.17  Relatedly, in most 

states, unless ordered to do so, Verizon has refused to provide CLECs with access to dark fiber 

that runs through intermediate central offices, even though it does so for CLECs that order lit 

fiber.  The effect of this limitation, of course, is to decrease the availability of dark fiber to 

Conversent and, correspondingly, to delay its ability to serve customers in a given market.18 

                                                 
14  See id.  
15  See id. ¶¶ 27-28. 
16  See Declaration of David A. Graham on Behalf of Conversent Communications, LLC, ¶ 32 ("Graham 
Decl.") (attached as Exhibit 1 to the Comments of Conversent Communications, LLC in this proceeding). 
17  Id.  
18  See id. ¶ 33. 
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With respect to the degradation of Conversent's service, Verizon has refused to comply 

with any transmission quality standard for dark fiber provided to Conversent, even its own 

internal standard.  In contrast, SNET and third party vendors (in the few areas in which they 

operate) agree to ensure that the dark fiber they provide to wholesale customers meets specified 

minimum transmission standards.19 

The ILECs’ continuous efforts to eliminate or limit their dark fiber unbundling obligation 

destabilize Conversent's operations and create uncertainty about its business plan.  At the very 

time that Conversent is attempting to rely on the FCC's UNE Remand Order to expand its 

customer base in its core footprint and to expand its operation in three new states, Verizon and 

the other ILECs are trying to remove dark fiber from their unbundling obligations.   

The fact of the matter is, if Conversent were not forced to purchase unbundled IOF dark 

fiber from the ILECs, it would not do so.  If there were a competitive market for dark fiber 

interoffice transport, Conversent would be much better served by procuring it from a vendor that 

wanted its business, instead of from a competitor who wants to put it out of business.   

What the D.C. Circuit did not understand was that neither procuring interoffice fiber from 

third party vendors nor installing it through self-provisioning constitutes a reasonable substitute 

for unbundled IOF dark fiber.  Although Conversent does in fact purchase long-haul fiber from 

third party vendors, at this point in time these third party vendors do not offer a readily available, 

interchangeable, ubiquitous substitute for unbundled IOF dark fiber.  The major problem with 

third party vendors is that they do not offer dark or lit fiber on anything close to a ubiquitous 

basis.  More specifically, conversent's experience is that at this stage of the market, such vendors 

                                                 
19  See id. ¶ 34. 
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do not have fiber ubiquitously available in the locations where Conversent needs it - between 

ILEC central offices.20   

With respect to self-provisioning, Conversent can and does procure and self-deploy dark 

fiber for use in its network in certain limited circumstances.  However, the process is time-

consuming and expensive.  In its initial comments in this docket, Conversent demonstrated that if 

it were required to replicate its 609 route mile SONET rings in eastern Massachusetts by 

installing its own fiber in Verizon conduit, it  would cost Conversent approximately $30 

million.21  Of course, this assumes that Verizon conduit is available.  If it were not, and 

Conversent were required to replicate these rings by installing its own conduit and fiber, it would 

cost Conversent approximately $81 million.22  It is important to understand that these costs are 

solely for Conversent's Massachusetts network.  It has networks in six other states.  There is no 

way that Conversent would be able to obtain capital to self-provision interoffice transport for its 

existing networks.    

The point of all of this is that the cost of unbundling is not the “disincentive to invest” as 

hypothesized in USTA v. FCC.  Market entrants are paying ILECs millions of dollars above and 

beyond TELRIC costs to obtain access to UNEs.  Moreover, the ILECs have used their market 

power to increase the costs of market entrants by providing poor service and frustrating the 

ability of CLECs to use UNEs.  Accordingly, the cost benefit analysis to be used in connection 

with UNEs should err on the side of their availability. 

Finally, it is important to understand that Conversent relied on the FCC's existing 

unbundling rules in order to implement its entry strategy in each of the seven states in which it is 

currently doing business.  It is patently unfair for the ILECs to seek to remove unbundled loops 

                                                 
20  Id. ¶ 25.  
21  See id. ¶ 29. 
22  See Graham Decl. ¶ 30. 
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and IOF dark fiber as UNEs after Conversent and other CLECs have invested millions of dollars 

in order to be able to obtain them.  It would also be extremely bad public policy for the FCC to 

change course in midstream and rule that ILECs no longer have an obligation to provide such 

unbundled loops and unbundled IOF dark fiber after Conversent has relied on the FCC's rules to 

enter seven markets and to serve over 20,000 customers and 130,000 access lines.   

III. UNBUNDLED LOOPS USED IN THE PROVISION OF SDSL AND 
INTEGRATED ACCESS SERVICE SHOULD BE CONSIDERED A SEPARATE 
PRODUCT MARKET FOR PURPOSES OF THE IMPAIRMENT ANALYSIS. 

 Conversent uses unbundled loops and unbundled IOF dark fiber to provide two kinds of 

service: SDSL service and DS-1 service including an integrated DS-1 service that can be used 

for voice-grade and data transmissions over the same DS-1 pipe.  The primary demand for 

Conversent's SDSL service comes from customers with 2 to 8 business lines with relatively 

sophisticated data needs.  These customers prefer SDSL service over the ADSL service that is 

typically offered by the ILEC because SDSL offers greater bandwidth "upstream."  This is 

because a customer that purchases ADSL may get 384 kbps "downstream" but only 128 kbps 

upstream.  For a doctor's office or a graphics firm (two representative examples) that must send 

videos, images, large files, or video conferencing from its office to other companies or 

customers, a higher bandwidth upstream is critical.  CLECs, such as Conversent, are filling a 

need for small businesses that need upstream bandwidth, but may not need all the channels and 

bandwidth that come with a DS-1 level service.  

 Conversent's integrated DS-1 service is demanded primarily by customers with 8 to 22 

basic business lines that also need broadband internet access.  One of the reasons integrated DS-1 

service is so popular is that customers can pay for as few as 8 voice channels and 4 data channels 

at the outset and add channels as business grows. 
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 When Conversent began providing integrated DS-1 service, Verizon did not offer an 

analogous product.  But the Conversent service has been so popular that Verizon was forced to 

begin offering its own competitive integrated DS-1 service called “FlexGrow.”23  

 High-speed cable modem service is not available as a competitive alternative for small 

and medium sized business customers in most of Conversent's service territory.24  In 

Conversent's experience, cable modem service is offered primarily, if not exclusively, to 

residential customers.25  In the limited number of small cities and suburbs where the applicable 

cable company has begun to offer cable modem service to business customers, the geographic 

scope of that offering is frequently limited and is significantly smaller than the broadband service 

area offered by Conversent or other non-cable broadband carriers.  Moreover, the cable 

companies offer no product that combines voice and data services over the same facility, such as 

Conversent's integrated DS-1 service.26 

 Even in those geographic areas where cable companies have updated their outside plant 

and are actively marketing cable modem service to small and medium sized businesses, 

Conversent's experience is that most business customers with broadband requirements find cable 

modem service to be inadequate.27  Unlike Conversent's SDSL and DS-1 level services, which 

are provided over dedicated facilities, cable modem service is delivered over facilities that are 

shared among multiple customers.  In addition, the bandwidth reserved for cable modem service 

is fixed.  As a result, multiple customers share a fixed amount of bandwidth.  As the number of 

cable modem subscribers in a given geographic area increases, individual subscribers tend to 

experience a reduction in the amount of bandwidth that is available for high-speed internet 

                                                 
23  See Shanahan Decl. ¶ 19. 
24  See id. ¶ 21.  
25  See id. 
26  See id. 
27  See id. ¶ 22. 
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access.  The fact that cable modem service is provided over a shared network architecture also 

creates potential security problems.  Conversent's experience is that business customers that 

require bandwidth for business grade applications prefer dedicated broadband access and are 

willing to pay more for it.28 

 It is because of these limitations that Conversent's customers do not appear to view cable 

modem service as a substitute for Conversent's broadband services.  Rather, cable modem 

service is more analogous to the ILECs' ADSL service.  Those services cannot be viewed as 

substitutes for the SDSL/integrated access service provided by Conversent.  For purposes of the 

unbundling analysis, SDSL/integrated access and the UNEs needed to provide them must be 

viewed as a separate “product” market from cable modem and ADSL. 

IV. PROVIDERS OF SDSL AND INTEGRATED ACCESS SERVICES WOULD BE 
IMPAIRED IN THE ABSENCE OF ILEC UNBUNDLED LOOPS. 

 Most of the competition that Conversent faces for broadband services comes from other 

facilities-based CLECs that, like Conversent, rely on the ILECs for unbundled loops to provide 

such broadband services.29  There are no non-ILEC alternatives for such loops.  Nor would it be 

efficient for Conversent to self-deploy such loops. 

 Thus, if the FCC were to change course and rule that the ILECs are no longer required to 

unbundle loops used to provide broadband services, Conversent would no longer be able to 

provide SDSL or its integrated DS-1 service to small businesses in its seven state service area. 

Moreover, if ILECs were not required to sell loops at TELRIC-based regulated prices, it is 

extremely unlikely that Conversent would be able to purchase access to ILEC loops at prices that 

would permit Conversent to provide competitive broadband service.   

                                                 
28  See id. 
29  See Shanahan Decl. ¶ 30. 
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 Such a decision would be extremely detrimental to small and medium sized businesses in 

Conversent's seven state service area.  In most instances, customers that currently subscribe to 

Conversent's SDSL service would be forced to return to Verizon and subscribe to either its 

ADSL service (which does not support the applications that these customers currently have) or 

its retail DS-1 offering (which may not be economical).  If the customer happens to be in a 

building that is currently connected to the cable company's network, it may be able to subscribe 

to cable modem service.  However, as described above, this service is not adequate for most 

business customers with requirements for business grade broadband applications.   

V. CONCLUSION 

 For the above reasons, Conversent urges the FCC to resist ILEC efforts to retrench from 

their unbundling obligations, especially with regard to unbundled loops that are used for data 

services and unbundled IOF dark fiber. 
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